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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R.  Case No.461/16 

                   State                      

                    -vs- 

         (I)   Radha Sarma, 

  (ii)  Kamalesh Sarma and 

  (iii) Mukesh Sarma ...……..  Accused persons.  

u/s-294/506/427/34 IPC 

EVIDENCE RECORDED ON  :  25.05.17, 06.02.18, 20.03.18 &     

      06.06.18. 

ARGUMENTS HEARD ON   : 22.11.18. 

JUDGMENT DELIVERED ON  : 05.12.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  R. Patowary, Ld. A.P.P. 

For the Accused    : Mr. T. Pathak, Ld. Advocate. 

 

J U D G M E N T 

 

1.     The prosecution case was set in motion by filing of an FIR by 

informant Kamal Kr. Jain against the accused persons namely Lalchand Sarma, 

Radha Sarma, Kamalesh Sarma and Mukesh Sarma in the Nalbari PS on 02.04.16 

alleging inter-alia that on 01.04.16, at about 10.30 am, in the morning, informant 

was constructing a wall in the southern side of this house and the work of linter 

was in progress during the incident. The accused person scolded the mason and 

helper who were working on the wall and asked them to stop their work. While 



G.R. Case No.461/16 

 

Page No.2 

accused Radha Sarma and Mukesh Sarma broke the shuttering, then the other 

accused persons verbally abused the informant using obscene words. Accused 

Kamalesh Sarma assaulted the informant and snatched away the mobile phone 

and threw it. It is alleged that the informant sustained damages of Rs.25,000/- 

during the incident. Hence, the case. 

2.   On receiving the case the Nalbari P.S. registered Nalbari P.S. Case 

No.233/16 u/s-447/294/323/427/34 IPC and started investigation. On completion 

of investigation the I.O laid charge-sheet against the accused persons namely 

Radha Sarma and Kamalesh Sarma u/s-294/506 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

294/506/34 IPC and the particulars of the offences u/s-294/506/34 IPC were 

read over and explained to the accused persons and they were asked whether 

they will plead guilty of the offences charged or claimed to be tried. They had 

pleaded not guilty and claimed to be tried. Moreover, at the time of preparing 

313 CrPC statements, it is found that informant PW.3 Kamal Kr. Jain has stated in 

his evidence that on the day of the occurrence, accused Mukesh also broke the 

wooden planks of the frame which were used for constructing the linter. Hence, 

cognizance was taken u/s-427 IPC against accused Mukesh Sarma. The particular 

of the offence u/s-427 IPC was read over and explained to accused Mukesh 

Sarma and he was asked whether he will plead guilty of the offences charged or 

claimed to be tried. He had pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined four witnesses 

including the I.O. 313 Cr.P.C. statement of accused persons were of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.    

                      POINTS FOR DETERMINATION  

  •  Whether the accused persons namely Radha Sarma and Kamalesh Sarma in 

furtherance of common intention on 01.04.16, at about 10.30 am, at Baruah Road, Ward No.6 under 
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Nalbari PS uttered obscene words in a public place causing annoyance to informant 

and thereby committed an offence punishable u/s-294 of the IPC. ? 

  •  Whether the accused persons namely Radha Sarma and Kamalesh Sarma in 

furtherance of common intention on 01.04.16, at about 10.30 am, at Baruah Road, Ward No.6 under 

Nalbari PS threatened informant Kamal Kr. Jain with injury to his person, reputation 

or property with intend to cause alarm to him and thereby committed an offence 

punishable u/s-506 I.P.C. ? 

  •  Whether accused Mukesh Sarma on 01.04.16, at about 10.30 am, at Baruah Road, 

Ward No.6 under Nalbari PS committed mischief causing loss or damage to the 

linter and the wooden planks of the shuttering of the house of informant 

Kamal Kr. Jain to the amount more than Rs.100/- and thereby committed 

an offence punishable u/s-427 I.P.C. ? 

 

           DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Ranjit Rajbongshi. He deposed that he knew the informant 

and the accused persons. About a year ago, one day, at about 11.30 am-12.00 

pm, he was working in the house of informant Kamal Kr. Jain as mason. The 

informant had employed him to construct a wall in his boundary. He came and 

saw that the wall has already been constructed to 5 ft, thereafter, he constructed 

the linter in the wall. Then, the female accused told him that a case was 

proceeding regarding the disputed property in which the wall was being set and 

asked him not to start the work. At that time, the informant hit the female 

accused with a bamboo. The informant also asked him to continue the work and 

started video recording of the work. 

7.         In his cross-examination, he deposed that the accused persons did 

not verbally abuse the informant. 

8.         PW.2 is Harish Jain. He deposed that informant is his paternal 

uncle. He knew the accused persons. About a year ago, the informant was 

constructing a wall with the help of mason. The accused persons had an 

altercation with the informant. The accused persons had broken the frame of the 
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linter. Thereafter, he left the place. 

9.         In his cross-examination, he deposed that he deals with mobile 

business. He was present in the place of occurrence before the incident 

occurring. As he had some works with Kamal Kr. Jain, he went to the place of 

occurrence.  It is not a fact that he was not present at the place of occurrence 

during the incident and was at his shop. He does not know whether any case was 

proceeding regarding boundary dispute. He does not know whether Kamal Jain 

had assaulted accused Radha Sarma with a bamboo. He does not know whether 

Radha Sarma has filed a case against informant Kamal Kr. Jain. It is not a fact 

that as Kamal Kr. Jain is his paternal uncle, so, he has falsely deposed for his 

sake. 

10.         PW.3 is Kamal Kr. Jain, informant. He deposed that he filed this 

case against Radha Sarma, Kamalesh Sarma, Mukesh Sarma and Lalchand 

Sarma. The incident occurred on 01.04.16 at about 10.30 am, in the morning. At 

that time, he was standing in the 2nd floor of his house and was overseeing the 

construction works of a wall. The mason after building a linter was about to give 

the materials in the shuttering, at that time, accused Radha Sarma and Mukesh 

Sarma broke the frame of the linter. While he was video recording the whole 

scene, accused Kamalesh Sarma snatched away his mobile phone and threw the 

same. Kamalesh also gave him blows, kicks with his legs. The other accused 

persons verbally abused him. Thereafter, he filed this case. Ext.1 is the FIR and 

Ext.1(1) is his signature. Police recorded his statements. 

11.         In his cross-examination, he deposed that the incident occurred on 

01.04.16. The FIR was filed on 02.04.16. His house is at a distance of one KM 

from Nalbari PS. He has not stated in his FIR about the reason for delay in filing 

the same. Accused Radha Sarma also filed a cross case against him regarding the 

same incident which is proceeding as GR Case No.459/16. It is not a fact that as 

he has not been granted decree in TS No.56/07 and as his Title Appeal was also 

not granted in his favour, hence, he has filed this case falsely. It is not a fact that 

accused Radha Sarma has requested him not to construct the wall as a case was 

proceeding, but he stabbed her with bamboo and injured her. Presently, many 

cases are proceeding between him and the accused persons. It is not a fact that 

none of the accused persons had assaulted him. He has not seen the video 
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recording footage in the court today. It is not a fact that as his previous cases 

were bad, he has filed this case falsely. In his further cross-examination, he 

deposed that he has forgotten the name of the person who has constructed the 

wall. Witness Ranjit Rajbongshi was also present. Harish Jain is his bhatija 

(nephew). The Sarma sweet shop is at a distance of 1 km from the house of the 

accused. Accused Mukesh Sarma was not present in the shop at that time. It is 

not a fact that accused Mukesh Sarma was not present in the place of 

occurrence. It is not a fact that he did not give any video recording footage to 

police. It is not a fact that he has falsely filed this case in order to harass the 

accused persons. 

12.         PW.4 is I.O Hemendra Singha. He deposed that on 02.04.16, he 

was working as Town In-charge in Nalbari PS. On that day, informant Kamal Kr. 

Jain filed a written FIR in the Nalbari PS. On receipt of the FIR, the O.C 

registered Nalbari PS Case No.233/16 u/s-447/294/323/427/34 IPC and he was 

given the task of investigation. He recorded the statement of the informant 

Kamal Kr. Jain in the police station. He visited the place of occurrence, drew the 

sketch map and recorded the statements of the witnesses. On 05.04.16, the 

accused persons namely Radha Sarma, Kamalesh Sarma, Lalchand Sarma and 

Mukesh Sarma appeared in the police station. The accused were arrested, their 

statements were recorded. As the offences were bailable in nature, the accused 

persons were allowed to go on bail on 05.04.16. On completion of investigation, 

he filed charge-sheet against the accused persons namely Radha Sarma and 

Kamalesh Sarma u/s-294/506 IPC. Ext.2 is the sketch map and Ext.2(1) is his 

signature. Ext.3 is the charge-sheet and Ext.3(1) is his signature. 

13.         In his cross-examination, he deposed that he is not aware if 

regarding the same incident, the accused Radha Sarma filed an FIR against the 

informant Kamal Kr. Jain. He forgot if he was the I.O of the case filed by accused 

Radha Sarma. In Ext.2, sketch map, the points E, F, G, H are shown to be the 

shops present near the place of occurrence. He did not record the statements of 

those shopkeepers. Except witness Harish Jain, the statement of the other 

witnesses have been recorded in the police station. It is not a fact that he filed 

charge-sheet against the accused persons without any materials against them. 

14.         These are the materials on record. 
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15.         The prosecution in this case as well as defence in the cross case 

bearing GR Case No.459/16 has not disputed about the presence of witness 

Ranjit Rajbongshi in the place of occurrence. His evidence is discussed at the 

very outset. This witness deposed that he was working as mason in the house of 

the informant on that day. He stated that informant had employed him to build a 

wall on his boundary. This witness constructed a linter over a 5 ft wall. At that 

time, female accused Radha Sarma came to the place of occurrence and stated 

that he should not proceed with the works because a case was proceeding 

regarding the disputed land in which the wall is being made. At that time, Kamal 

Jain became infuriated and hit accused Radha Sarma with a bamboo. The 

evidence of this witness is similarly narrated in the instant case as well as in the 

cross case bearing GR Case No.459/16. Defence has not disputed about the 

presence of this witness, neither the prosecution has declared this witness as 

hostile because he has not supported the prosecution version as narrated in the 

FIR of this instant case. The evidence of this witness is also silent that accused 

Radha Sarma and Mukesh Sarma had damaged the frame of the linter and 

thereby caused mischief upon the property belonging to the informant. 

Therefore, this witness has supported the contents of the prosecution in cross 

case bearing GR Case No.459/16. Next witness is Harish Jain who is the bhatija 

(nephew) of the informant. He stated that his paternal uncle was constructing a 

boundary wall with the help of mason. At that time, an altercation took place 

between accused Kamalesh Sarma, Radha Sarma with the informant. He stated 

that the accused persons had broken the frame of the linter and thereafter, left 

the place. I find the presence of this witness to be doubtful because the 

independent witness PW.1 Ranjit Rajbongshi is completely silent regarding 

presence of PW.2 in the place of occurrence. Moreover, the informant himself is 

silent regarding the presence of PW.2 in the place of occurrence. Hence, I find 

that PW.2 cannot be relied upon and his evidence is discarded. PW.3 Kamal Kr. 

Jain who is the informant has stated that on the day of the occurrence, at about 

10.30 am, he was standing in the second floor of his house and was overseeing 

the construction works of a wall which was in progress. When the mason was 

about to give the materials in the shuttering, the accused persons namely Radha 

Sarma and Mukesh Sarma broke the frame of the linter and accused Kamalesh 

Sarma had snatched away his mobile phone when he was video recording their 
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acts. He also stated that accused Kamalesh assaulted him and gave him kicks 

with legs while the other accused persons verbally abused him, but this witness 

is not supported by PW.2 Harish Jain regarding causing harm upon PW.3 by 

accused Kamalesh Sarma. Moreover, on perusing the evidence of the informant in 

the cross case bearing GR Case No.459/16, it is seen that this informant is an 

aggressor  of the incident which  led to causing of this incident. This witness was 

also not supported by the independent witness PW.1 regarding accused Radha 

Sarma and Mukesh Sarma breaking the frame of the concrete linter. Hence, I find 

that his evidence is uncorroborated and cannot be relied upon. Moreover, in the 

cross case bearing GR Case No.459/16, the evidence of PW.1 Ranjit Rajbongshi, 

it is proved that he had assaulted accused Radha Sarma and her son Kamalesh 

Sarma. Admittedly there are inimical relation and several cases proceeding 

between both the sides regarding the land dispute of the boundary, hence, this 

witness is found uncorroborated and cannot be relied upon. It is already 

discussed in the cross case bearing GR Case No.459/16 that there is no reason 

for PW.1 Ranjit Rajbongshi to depose falsely against the informant of this case 

because no inimical relation could be proved between them by showing reason 

for PW.1 to depose falsely in this case. Hence, PW.3 being uncorroborated 

witness cannot be the sole base for conviction in this case. Furthermore, it is also 

found from the FIR that the informant out of grudge implicated all the family 

members of Radha Sarma namely her husband Lalchand Sarma as well as her 

son Mukesh assaulting the informant in the FIR, Ext.1, but in the cross case 

bearing GR Case No.459/16, during cross-examination of Lalchand Sarma and 

Mukesh Sarma, when both of them stated that there were in the sweet meal 

shop which is at a distance of 1 km from the place of occurrence, but the 

informant of this case who is the accused in the cross case has not disputed this 

fact in the cross-examinations. Also, there is delay of one day in filing the FIR. 

Reason of delay could not be explained by the informant in his evidence. Hence, 

I find that there is every possibility of the FIR Ext.1 is not spontaneous one and 

is lodged after consultation and deliberation. Therefore, Ext.1 is not proved in 

this case. 

16.         In the result, it is found that the evidence on record does not 

lucidly portray the necessary elements required to constitute offences u/s-

294/506/34 against accused Radha Sarma and Kamalesh Sarma. Further, the  
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evidence on record also does not lucidly portray the necessary elements required 

to constitute offence u/s-427 IPC against accused Mukesh Sarma. The 

prosecution has failed to prove the guilt of the accused persons beyond all 

reasonable doubt. 

17.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Radha Sarma and Kamalesh Sarma are acquitted of the offences u/s-294/506/34 

IPC. Further, accused Mukesh Sarma is acquitted of the offence u/s-427 IPC and 

set at liberty forthwith. 

 

18.   Bail bond will stand cancelled after six months. 

19.   Judgment is written in separate sheets and delivered in open 

court.  

         Given under my hand and seal of this court on this the 05th day of 

December, 2018. 

 

             (Smti. K.R. Deka) 

                      Chief Judicial Magistrate, 
                 Nalbari.   
 

 

     Dictated and corrected by me 

 

 

                 (Smti. K.R. Deka) 

       Chief Judicial Magistrate, 
                     Nalbari.   

 

 

 

 

 

 

 



G.R. Case No.461/16 

 

Page No.9 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Ranjit Rajbongshi. 

PW.2- Harish Jain. 

PW.3- Kamal Kr. Jain, informant. 

PW.4- I.O Hemendra Singha. 

 

 

Witnesses for the defence 

None 
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Prosecution Exhibits 

Ext.1  - FIR. 

Ext. 1(1) - Signature of informant Kamal Kr. Jain. 

Ext.2  - Sketch map. 

Ext. 2(1) - Signature of I.O Hemendra Singha. 

Ext.3  - Charge sheet. 

Ext. 3(1) - Signature of I.O Hemendra Singha. 

 

Defence Exhibits 

None 

 

 

                                                        (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate,  
               Nalbari.   

 


